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Memorandun 67-27

Subject: Senate Bill Fo. 253 (Discovery in Eninent Domain Proceedings)

Attached as Bxhibit I (pink) is & copy of a letter from Mr. Richard
Barry, a Commissioner of the Central District of the Los Angeles Superior
Court. Mr. Barry's letter responds to our reguest for his suggestions
concerning Senate Bill No. 253, as amended in the Sepate March 9, 1967,
A copy of the bill Iin its latest amended form is attached.

At the outset, it should be noted that there is substantial opposition
to this bill, primarily from public sgencies. The bill has passed the
Senate and we suggest that it not be further amended unless gbsolutely
necessary. We can, however, revise the comments in an Assembly report without
having to have the bill agein approved by the Senate.

Mr. Barry speaks, of course, from a working familiarity with the
procedure in eminent domain cases of the Los Angeles Central District and,
as he notes, his letter raises basic questions as to the respective merits
of a supplementary statutory discovery procedure (such as would be provided by
Senate Bill No. 253) and some other form of disclosure (such as that
effectuated by the Los Angeles procedure). His letter also raises several
points worthy of the Commission®s consideration even assuming that a
supplementary discovery statute is to be enacthed.

Dupact of the bill upon the Los Angeles procedure

On pages 6 and 7 of his letter, Mr. Barry expresses his view that, if
the legislation is adopted, it "should be a mininm requirement which would
not necessarily limit the adoption of rules or policy as may be required."
His specific suggestion is that "it would seem well to preserve the right
of the court to supplement the legislation” and he sbserves that this
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"night be most difficult if S=znate Bill No. 253 were enacted" (page 7).

On the other hand, one argunent advanced by the Copmissiosn in support of
the bill is that wniformity in all counties is desirable at least insofar
as the exchange of valuation opinions and data is concerned. Tt also
appears to have been the assuption of the Cormission, as well as of those
attorneys particularly concernsd with the Los Anmeles procedure, that the
schene of Benate Bill No. 253 would supplant that portion of existing Los
Angeles procedure that provides for an exchange of appraisal reports.

In view of Mr, Barry's comments, it is necessary to consider the
precise impact that enactment of the legislatiosn would have upon the procedure
of the Los Angeles Central District, The Commissioners will recall that
the existing Los Angeles system is based upon, and geared to, the holding
of fwo pretrial conferences. A copy of the Los Angeles policy memorandum
18 attached as Exhibit II (yellow) for your convenience. Indeed, the policy
memorandum recites that it implements California Rules of Court, Rules 206
to 222, which deal with pretrial, (See paragraph 1 of the memorandum.)
Although the policy memorandun does not set forth the requirement, the
practice is for the first pretrial order to require the filing of appraisal
reports prior to the final pretrial conference. (The summary of the
opinions of appraisers required by paragraph 22 of the wmemorandum is
distinguishable and apparently is calculated to facilitete settlement efforts
at the final pretrial conference.) A copy of the usual order included in the
first pretrial conference order is included as Exhibit III (green). The
marked similarities between the content of the order and the provisions of
Senate Bill No. 253 should be noted. The essential differences between the
Los Angeles practice and that envisioned by Senate Bill Ho. 253 therefore
reduce to these:
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(1} The Los Angeles order ig made in every case; valuation statements
would be exchanged under Senate Bill Wo. 253 only if a party initiates
the procedure.

(2) In Los Angeles appraisal reports are exXchanged only "if the
court determines said reports to be comparable, and that it gppears just
and proper to do so"; the valuation statements under Senate Bill No. 253
are always exchanged,

(3) The Los Angeles exchanpge is in camera and therefore exactly
simultanesus; the exchange under Senate Bill No. 253 is accomplished
by filing and service and is required to be simultanesus only insofar as
that result is accomplished by the requirement that the reports be served
not later than 20 days prior to the day set for trial,

(4) Under the Los Angeles procedure the party receives the adverse
appraisers' reports; under Senate Bill No. 253, he receives a "statement
of valuation data” prepared by adverse counsel,

In all other respects, and having in mind the total procedure before
trial and the sequence and timing involved, the differences between the
two procedures would appear to be insignificant,

The question, therefore, of the effect of enactment of Senate Bill
No. 253 upon the existing Los Angeles rules is one that should be clarified
by an appropriate revision of the official comments. Incidentally, this
problem is limited to Lios Angeles. The staff has checked other counties
(particularly San Diego and Alareda) and even though they may order, at
the time of pretrial, an exchange of comparable transactions prisr to
trial, these praocedures would present no conflict with Senate Bill No. 253.

Leaving the Los Angeles rules in effect after enactment of Senate Bill
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No. 253 concelvably could be justified as a meihod of achieving reciprocity
in discovery (quite apart from the simplified exchange envisioned by
Senate Bill No. 253) and as o further implementation of pretrial. It
could also be sald that the Los Angeles procedure fully encompasses, and
therefore is not ineonsistent with, the procedure of Senate Bill N». 253,
A more plausible view would be that Los Angeles may retain its dusl pratrials
and all other features of its procedure, but that the rules have been
supplanted by Senate Bill No, 253 insofar as the compulsory exchange of
valuaticn opinions and data is concerned. Although there are matters other
than the exchange of appraisal reports accomplished at the second Los
Angeles pretrial (see paragraphs 20 through 2% of the Los Angeles policy
memorandum), it would probably be found that those matters could be dealt
with by the trial department and that the need for a second pretrial
conference would be eliminated by Senate Bill No. 253, It seems clear
that members of Mr. Huxtable's committee and other sttorneys particularly
coneerned with the Los Angeles procedure have expected that enactpment of
Senate Bill No. 253 would result in a change in Los Angeles procedure and,
specifically, in elimination of any need for the second pretrial conference.
The staff therefore suggests that a comment be added to Section 1272.01
to étate, in effect, that addition of the chapter is not intended to prevent
the adoption or continuation of court rules or policies conecerning pretrial
conferences, the calendaring of such conferences, reciprocity of discovery,
or the compulsory exchange of appraisal reports, ineluding an in camera
exchange, but that the chapter is intended t5 entitle all parties to eminent
domain proceedings to avail themselves of the procedures of that chapter

notwithstanding local rules or procedures. In short, the corment would



express the intention that countises such as Los Angeles may adopt other

or additional procedures, but that such procedures ¢ouldd not preclude resort
by a party to the precise provisions of Senate Bill Ws. 253. That
disposition of the matter will leave the Los Anpgeles court and bar free

to maoke whatever adaptation may seen necessary to them. A suggested

revised comment is included in o draft of a report for the Assembly
Judiciary Committee {attached as Exhibit IV--buff).

Relation and resemblance t5 other dilscovery procedures

On pages 2 and 3 of his letter, Mr. Barry raises several guestions
as to the approach of Senate Bill No. 253 as o discovery procedure.
Specifically he asks whether a party could compel compliance with the
demand or crossg-demand for an exchange of valuation data on the thought
that the procedure provided by Senate Bill No. 253 is not distinguishable
from any other disecovery device, The gimple answer is that the only
sanction or enforcement envisioned by Senate Bill No. 253 is the exclusion
of evidence at the trial. B8See Section 1272.0L. Although this seems clear
ensugh from the provisions of the bill itself, it would be appropriate
to expand the comment to Section 1272.04 45 indicate that the sanction of
that section is the only one envisioned by the chapter and that application
of the other sanctions provided prineipslly by Code of Civil Procedure
Section 2034 is not contemplated. A suggested revision is included in
Exhibit IV.

Mr. Barry further guestions whether or not the bill will have a
tendency to defer preparation for trial until 20 days befsre trial and
then, at that time, give rise to a flurry of further discovery and possible

postponenent of the trial date. Tt is true that the timing specified by
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Senate Bill Wo., 253 contemplates that the party may use the exchange of

valuation data in preparing for trial, but not as the initiation of discovery.

It would not seem, however, that the exchange of data would typically give
rise to extensive further discovery. Initially the party and his attorney
should bLe aware of any peculiar factual problems or contentisns in the case,
and would reach those by other discovery devices, Secondly, the party

can anticipate rather precisely the sort of information that will be obtained
in the exchange under Senate Bill N»o. 253. Specifically, he will receive

opinions and the definite itens of supporting data listed in the bill.

Actually it is rather difficult ¢ imagine a case in which competent counsel
will be genuinely surprised by the ospinions and data in such a way as to
nake further discovery essential. He may well be displeased by the
figures, or even the valuation theosries disclosed, but those are not the
sort of matters that can bte uvercome by further discovery. The Commissioners
wlll recall that the bill has been amended to require that the statement be
exchanged 20, rather than 10, days before trial, This change will permit more
time for verification of the data received, and will allow time for such a
rnotion ag one under Code of Civil Procedure Sectisn 2031 t2 compel the pro-
duction of documents or other things for inspectisn or copying. It seems plain
from the very scheme of Senate Bill No. 253, however, that a party is not
to be permitted to use his "surprise" at the information received as an
excuse to launch an original and extensive progrem of discovery.

In the first full paragraph on page 5, Mr, Barry -questions the wiadon
of the sentence beginning on line 51 of page 3 of the bill. That provision
permits reference to a document representing an allegedly comparable trans-
action in lieu of a statement of "the price and other terms and circumstances

of the transaction." The provisisn obviously would be of some sense and



benefit with respesct to such documents as 200-page shopping center leases,
It alss seems fair to expect the party advised of an allegedly comparsable
transaction to do a modicum of "leg work" for himself., In any event, the
provision should not "open the door for a lot of additional discovery.”
The docunent either is or is not available for inspection, and that
gquestion and any related difficulties should be resolvable.  The staff
therefore recommends retention of the sentence,

With further respect to the timing set forth in Senate Bill No. 253,

Mr. Barry refers to the Orange County Munieipal Woter District decision

and other possible "motivations to delay." The Crange County decision

nerely applies the 40-day proviss in Code of Civil Procedure Section 1255a,
which deals with the recovery of expenses on abandomment, The Cormissioners
will recall the recommendation to delete that proviso in the Cormission's
recormpendation on possession in eminent domain proceedings. In any event,
Senate Bill No. 253 should hove no appreciable effect upon the recovery

of expenses in the event of abandomment., Under Code of Civil Procedure
Section 1255a expenses ars recoverable unless the proceeding is dismissed
Yo or more days prior to pretrial, Therefore under either the procedure

of Senate Bill No. 253 or of the existing Los Angeles policy the expense
of preparing data for purposes of the required exchange would always be
recoverable in the event of abondomment.

The in camers exchange and go02d faith preparation of the statement of
valuation data

At the bottom of page 3, Mr. Barry refers to the fact that Senate
Bill Nz, 253 does not provide for an exchange of appraisal reports, but
raother for an exchange of valuation statements prepared by attorneys. He
notes that "the bill, however, provides that the statements are those of
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the parties.” Tt would not appear to be of any substantial conssquence
whether the requirements >f Senate Bill No. 253 are addressed to the parties
ar t2 their attorneys, but conformity to other provisions of the Code of
Civil Procedure would dictate that all such requirements be directed to
the parties.

On page b and on page &, Mr. Barry refers to various problems that
might arise in preparation of the valuation statements and to the fact
that such statements are not verified. It is true that California has
had only limited experience with the sort of statzment required by Senate
Bill No. 253 and with the sanction of exclusion from evidence. It would
appear, however, that an attornsy could, without t2o great a hazard of
mistake or distortion, preparc and file the specific opinions and supporting
data listed in Section 1272.02. In an approprizcte case the attorney could
agk for relief from "mistake, incdvertence, surprise, or excusable neglect,"”
under Section 1272.05. Further, "explanation or elatoration of data so
listed" is not made inadmissible in any event. See Sectisn 1272.04(c).
It should also be noted that certain of these problems are not unigue to
Senate Bill N>. 253 but are als> raised by the Los Angeles procedure and
appear not t5 have lead to inordinate Aifficuity under that procedure.

Relation of the valuatlon statenent to pleadings and pretrial statement

Cn page 5, Mr. Barry stotes that "with refersnce to the requirement
that the statement of valuation set forth the value of the property, the
danages, ete., I should expect that this would have to be amended to
require that these motters be szt forth if and to the extent that they are
differert than as set forth in the pleadings or the joint pretrial statements

of the parties or the pretrial order,” With respect to this point (and
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related ones mentioned on pages 5-7), it does not seem that enactment of
Senate Bill N>, 253 would introduce any new problems in the relatiosnship of
the valuation evidence %o the contentions of the parties as set forth
in the pleadings and pretrial order, Basically, the operation of Senate
Bill No. 253 has nothing to do with the pleadings, pretrial, interim trials,
aor other steps in the entire eminent domaln proceeding.. Senate Bill No.
253 deals entirely with evidence (E;E;= opinions and supporting datal.
Its only effect is to require that the specifics 2f this evidence be
disclosed to the other side or not introduced ot the trial. In other
words, Senate Bill No. 253 provides a simplified form of discovery and
nothing more, EBnactment of the bill would have no  bearing upon such
oddities of eminent domain procedure as the reguirement that the condemnee
allege the value of his properiy in his answer, presumably before he has had
an opporbtunity to have the property appraised (and which alleged value
may differ from the evidence which he subsequently produces at the trial),
In summary, 1t would appecr that most of the searching questions raised
by Mr. Barry are directed to the novelty and untried nature of the disclosure
procedure provided by Senate Bill No, 253 and cannot be allayed by anything
other than experience under the bill.

The problen of multiple defendants

The last problem raised by Mr. Barry relates to those cases in which
there are multiple defendants with divergent interests {see the last
paragraph, page 7). Tt is truec that a lessor, for example, could not
resort to the procedure to obtain the valuation data of a lessee without
having that data filed and thereby made availoble to the condemnor. That

result, however, is also a characteristic of existing discovery procedures.
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If, for example, the lessor notices a deposition of the lessee's appraiser,
the condemnor thereby reaps a similar windfall of information. Even

under the Los Angeles systenm of in camera exchange, it would seem that in
a triangular dispute the condermor would receive information which the

two defendants might desire to conceal,

The second related point raised by Mr. Barry (see the first paragraph
on page 8) is entirely valid. The plaintiff rust, as a practical matter,
serve its demand or cross-demond upon every defendant entitled to present
valuation testimony. Tt would seer unnecesgsary for the plaintiff to serve
such parties as the tax collector, lien holders, and sthers whose claims
are unaffected by the ultimate determination of the value >f the property.
This would not appear to be an unduly burdensome practical requirement,
however. Ordinarily the plaintiff would want to obtain any valuation data
accuralated by any such party as a lessor, lessee, vendor, or purchaser,
Even though the plaintiff 1s entitled to a2 unitary assessment of the value
of the property (under Code of Civil Procedure Section 1246.1), it can
never be entirely certaln which of two substantially interested parties
is goiny to carry the burdsn of the valuation trial, The single objection
to the cperation of the bill in this respect would seem to be that there is
at least the possibility that an unwary plaintiff might neglect to serve
a party entitled to present valuation testimony and thereby be wholly
surprised by the testimony presented at the trinl. The well-known expaertise
and thoroughness of counsel for condemning agencies should obviate any
substantial objection to the bill n this score,

Incidentally, Mr., Barry questions the purpose >f providing for a

cross-demand {ses pages 4-5}, As pointed out in the recommendation, this
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praovision is included to permit o party upon whom a demand is served to
a cross~-demand on other parties who may offer valuation data, but the

crass-denand need not be served on the party who served the demand,

The revised comment to Section 1272.01 malkes this clear.

Respectfully submitted,

Ciarence B, Taylor
Speecial Condemnation Counsel
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Exptred, 7 L

LL7-AF
The Superior Court
1 NORTH HILL STREET
RICHARD BARRY 108 ANGELES, CALIFORMIA 80012
T Mareh 27, 1967

Mr. John H., DeMoully

Executlve Secretary

California Law Revizion Commission
Schoocl of Law

Stanford, California

Dear M, DeMoully:

The purpose of thls letter is to respond further
to your letter of March 10, 1987 with reference to the
revised draft of Senate Bill No. 253 relating to discovery
in eminent domain proceedinzs. I hope you will recelve iU
in time and that my thoughts on the subject will be of some
assistance to you.

You will undexrstand, I am sure, that the questic:
raised are mine and I am not speaking for the court. While
mindful of the benefits of our exlsting policy, I would not
want to question any revision, should better procedures be
offered, Further, 1 appreciate that there has been considei~
able study and, for all I know, the questions I ralse may
have heretofore been considered.

The qguestions that presently oceur to me are sub-
mitted with the thought that 1f they are valid questlions
they should be raised now and studied legislatively to avold,
as much as possible, any problems of interpretation for our
trisl and appellate courts.

The more basic guestions I am attempting to raiae
‘have to do with the distinctions I would make between a
statutory discovery procedure and cother [forms of disclosurec.
These distinciions may appear at first to be academic but
I think they should be considered to avold some practical
proovlems,

You have stated that Senate Bill 253 in substance
adopts thne United States District Courts® procedure (by
rule) of exchange of valvation information. I bellieve therx
may be a significant difference. Wnile it appears that eac
procedure provides for the Ziling of a statement of valua-
tion data twenty days before the date of trlal, the Feders’



Mr. John H. DeMoully
March 27, 1967
Page 2

procedure seems Lo be wmore characteristic of a trial brief
than the usual statutory discovery procedure. Although the
Federal rule requires certain contentions and assertions
with respsct to prospectlve valuation evidence, it appears
to me that it may be more of & last-ditch housekeeping
requirement for effectlive trial after discovery and pre-
trial is complete, As I construe it, {although the narra-
tive statement of evidence required by the Federal rule
does limlt the admissibility of evidence, as does Senate Biil
No. 253) the Federal rule reguires a completion of all dis-
covery pelore pretrial and, therefore, before the flling

of the narrative statements.

Does not Senate BlLll 253 inltiate the exchange
procedure as a discovery procedure and maxe that procedure
subject to all other discovery procedures? Particularly,
would that not he so by reason of the new 2ection 1272.00
which provides that the use of other discovery procedures
i3 not prevented or limited under the proposed legislationt
Would there not be a tendency to defer prenaration for trial
uncll twenty days vefore trial? T do noft suppose 1t was
Intended that the exchange of valuation data invite other
discovery procedures right up to time of trial. However, a
contrary intent 1s not expresszed.

{07 incidental interest, see Orange County Municipal
Water District v. Anaheim Union Water Co, {(1807), 248 A.C.A.
370 as an example of the consequence of delay in a particular
situation whicn might provide Further motivation to delay.)

I realize that 1t is apparently intended that any
controversy arising from this demand and cross-demand pro-
cedure {as provided in Senate Bill No., 253) will be settlel
at time ol Trial by rulings on the admissibility of evidence,
KNevertheless, will there not bhe room {for argument: that
since it 1s also a discovery procedure {(independent of and
commencing after pretrial) Shat it contemplates an exercise
of all rights set forth in Sections 2016 C.C.P., =t seg.,
aven though 1t may be necessary tc continue, adjourn or
vacate trisls so that such rights may be exercised?

With respect to the above, numerous possibilities
might be detalled making this letter unduly long (more so,
that is). Just as an 1llustratior, assume a party is no:
satlialled to object o the admissibllity of evidence and
elects instead to move to compel further response, to



Mr. Jonn Dekoully
March 27, 1967
Page 3

subpoena the production of records, Lo take depositions,
subrit interrogatories, etc., contending a denlal thereol
will prejudice his presentation of his case. Is this not
invited by the Lezislation in its presenc form?

On page 21 of the 1656 Annual Report of the
California Law Revision Comaission, the final sentence
reads: "0OF ccurse, this cblective can be fully achieved
only if the pretrial rules provide for the holdinz of the
pretrial conference subseguent to the time [or exchange of
valuation data.” While I do not see the necessity for a
conference subseguent to the exchange (and, judging from
the recommendations made, neither does the Commiszsion), I
am unable tc ascertaln the reasons for inliviating an
exchange, as discovery, so ¢loze to time of trlal that
would seem o invite other discovery procsedlngs and a col-
lapse of trial settinzs. Although some aspect of your
study must support an apparent departure from earlier con-
clusions, it is difficult to comment on sometfhing that 13
not apparent to me.,

I alsc note on page 21 of the said report tnat the
Commission had concluded "tiiat the obstacles to effective
discovery in eninent domaln may be overcomsz by providing
for an exchange defore trial of written statements of valua-
tion daza.” I5 is then stated that "[Tlhis technique is
not novel; Lt 1s an eminent domaln proceeding in the Los
Angzeles Superior Court and the United States District Court
in Los Anceles.” (Cited in support of these stateuentis are
Schwartzman vs. Superiocr Court, 231 C.A. 24, 1595, and Judge
McCoyTs article on precrial and eminent domain, 38, Los
Angeies Bar Bulletin 439, The cited authority supporis the
gxisting procedures in chis court, I do not bellieve the
cited authorities offer any inspiratlion for the substitutlon
of a post-pretrial discovery procedure as & means Jor inicl-
acting an exchange of valuation data.

You asked whether I believe that the procedures
as proposed would result in a good {falth exchange of state-
ments of valuation data. £4lso, whether .7 13 eszgential thav
there be an in canera procedure. In the latter connection
you have noted That the statements will be prepared by
attornevs. The bill, nowever, provides that the statenents
are tnese of The partles.



Fr. Jonn DeMcoully
Naren 27, 1557
Page &

Az we all know, the dual duiy an atiorney has to
nis client and %o the court vresents many oprovlems for each
attorney. Assuming tne utmost good faith on the sart ol
any attorney, I would have to say that if there iz to be
an initlal exchange that is to be deferred until Swenty aays
before trial then there will be a great deal of te 7l £
zood Talth.

I shouid anticipace, as you do, that attorneys will
be preparinz the statements for thelr clients with reference
vo the testimony of thelr expert witnesses. However, I
would also anticipate some misunderstandings as the informa-
tlon is passed along (sometimes orally and Tarougil secre-
taries, perhaps) and that an expert witness may be inadvepr-
tently committed {without his written report) to testify
contrary to his true beliefs.

I belleve as you do that our trial judges can be
relied upon to administer the statute in 2z manner that will
result in good faith exchanze but to the extent i1t I1s possible
to do so. I am not so sure this will be easy. It is one
thing to bind a party by reason of his pleadings (or by his
admissions or contentions) and may be someching guite differ-
ent and more difficult to bind witnesses to testimony
supposedly "dlscovered" tnrough intermediaries.

The draft of your report Tor “he Senate Commitiee
on Judiciary refers to proposed Seectlons 1272.1 as a provision
for simultaneocus exchange of valuation data. I believe I an
correct In assuming that the exchange is contemplatad as
"simultaneous” sclely on expectation of delay o each attor-
ney to serve and flie nis statements until the deadline so
that nis opponent will have no advantage.

It is also stated that the procedure is not man-
datory and that it applies only if invoked by a party. My
comment on trls would be that under our present procedure
(and also those indicated by the Federal rvle) the procedures
are mandatory because efficient administration of jusiice
seems to require it.

However, il the exchange is to be invoked by a party,
tunen I should assume that the legislation micht be desizned
50 that a demand by one party would be sufficient; that upon
makling the demand he has committed himsell to the mutualisy
£ she exchange. Accordingly, the necessity for directinz



o cross-cexand to the demander 23 not apparsnt {te me) on
the face of the legislatlon, atthough T wust assume your
studies have inclealted 3 need for this complicating Teature.
The last puragraph ol Zsction 1272.02 provides for
2 statement of the Zrice and other fzwns of & transacticy
or in lieu thereco! s statement of the plazce where, and the
simes when, a document will be savailable Tor inspecticn s2
revesl the terms, ebc, My comment on this would be that
such & provision would seom to be opening the door {for a
ot of additionsl discov and that 1t might bz unrezilis-
tic to zxpect the court to afferd an cpportunity for such
Glscovery within sucn o 1limited p=riocd,

With reference to the reguirement that the state-

ment of valuation aet orth the value of the property, the
damages, ete., I sho 14 expect this would haove to be zmended
+o ﬂeq ire-that these natters be set Torth if and to the
ent they are d¢‘fe%an than as szet forth in the plead?

o tﬂc Jjoint prmtr 51 statement of the porties cr the
trial order; that good cause be &stablished for such am
ments., Otheprwise 1t might be orgued that this new legld
fer
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made to appralss the propurty. As the bill 1s presently worded,

1t may e argued that a party's contention with references o
the larger parcel and any desceription thereof may be defesrrsd
until the exchange of wvaluation data., This might place thne
parties 2t ecross purposes at time of trial and unnecessarily
complicate the trisl,

Are there not inherent problems in & "discovery"
that produces relayed information? Will it not be difficult



Mr. Johkn Delioully
Mareh 27, 1967
Page &

for the ccuﬂt to deny motiong that szesx further discovery
from a party's folmuu v  Can the court ovaricok the best
evidence prlnciple in ruling on such discovery motions?

If the procedure contemplated by Senzte 211l No,
253 is thought to be analogous to the provisions of 0.0.7.
Section 2033 {Heauestu for Admisslons), it would seem neces-
53ary e recognizs that 23 to such Requests Tor Admissions,
there is the sath regulirement, ike Interrogatories, the
party is responding to matters he can swesr to and 2%t would
seem that a party cznnct be expectad Lo fake an oczath 53 4o
the accuracy of that which is noit within his expertise and
that which will ke the subjeet of testimony of another; nor
would it seem That this snould be expscted of an attorney
55 "discovery", without ethical considerations should the
zttorney be called as & witness, 1f there be questions as
to the accuracy or completeness of the information furnished
by the attorney. The problems that might arise, it seems
to me, would not be limited toc gocd faith by any means. Of
course, there zcre many pﬂob;ems that may be effectively re-
scived by Reguests for Admissions 1f the procedure is usead
in the early ssages of ;Atigat*OH.

I am not setting forth 2ny supgested amendments
vecause I do not feel that the proposed legislation in its
rresent form lends 1tself to amendatory suggestions to
overconme the problems dealt with in this letter. If sucgh
legislation or anything 1ike 1t is adopted, I believe that
the state-wlde appllcation should be a minimum requirement
which woulid not necessarily limlt the adoption of rules or
pollicy as may be regulred where the volume of cases znd the
expedition of these matters regulre specizl considerations,

It would appear from your letter that the provosed
legislation is being ccnsidered with the idea that procedures
would be simplified to an extent that pretrial couid be
waived in many cases. My comment herz is that many problems
zrise 1n sminent domzin procedures oscsuse of the fact that
vlesdings are necess:r*lv simplified and generszl, so that
the proceedings may he uLougnt to iss suC without undue delzy,

'L!'a.Jw R

Neverthsless, 1t may be well to recognize that there are
rumercus issues revealed at time of pretrlal znd therafore
cretrial i -

rn eminent domain proceedings is p&Ch iarly des
able, Many dissues sffect waluation but are For the cour
znd not the Jury to declde.
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Mr. John Deboully
March 27 2 66?

[ bl
Page 7

I might supplement this Zetter with a long liss
of suen is sues if you think that will be nelipfui., 3uffice
it to say at the present time tnat many problems zre recog-
nized at time of first pretrial, perticularly because
adversity of interests are revaaled for the first tinme,

Such problems can bpe effectively resolved by interim triczis
or motions {betwsen first and Tinal pretrial;. enate Bill
No. 2532 would tznd to defer many issues, If it 12 recog-
nized that there are such problems, then 1t would seem that
deferring them is not the best solution., If deferred and
trial 1= delayed, then date of val uﬂtfcn will be &n issus
in more cases =snd may be an increasingiy difficult issue.

-y
-
B I D

.

+

I am sure it must ke appreciated that ruies and
volicy may be amended (even by orders in particular cases
wheye good cause is shown) based on a developlng experience;
that if there is %0 be a legislative attempt to adopt the
objectives of cur policy, 3t would seowm well to preserve
the right of the court to supglement th; legisla t*on by
policy, 50 as to meet zuch responsil ‘es that are peculiar
to volume, (s.g., in the Ce of our court).
0f ecourse, that migh there 1z Lo be
ileglslation as now 3r No, 253.
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necessary research anda
well taken, ‘When there
guentiv fsctual as
The policy provides the nachl
who generally Zniiiate the
tions.
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Mr. John DedMoully
March 27, 1367
Page ©

Also, supposing a plalintiflf chooses to make & demand on &
cingle defendant? Other defendants, it ig assumed, would
not be proscribed by the legisiation as to fhe Introduction
of evidence unlegs they ars parties to the demand and crosc-
demand exchange., & party weuld (since the disclosures are
not mandatory except on demand) I suppose, as 3 matter of
crecaution, mekxe the szme demand on each and every other
party lest an overlooked party be used a2t time of ftrial as

£ party who nas not teen limited as to the production of
vaiuablion data.

I expect to refer coplies of this letter to
Presidiag Judge Lloyd 8. Nix and Assistant ?resioing Judge
Dorald R. wright, but for informaticn purposes only, nct
expecting study or comment, particularly in tne limifed
time allowed. I am not presently sending a copy of this
levter to any attorney *eCauue I should nct know where to
draw the line ang 1t glicit support Tor

is not my purpossse Lo

these views nor to provoke any controversy.
already pointed oub, I am simply :ubm‘tt;“g
for such corsiﬁeraujcn as they may merit, 1
tributed something to the study 0? Senate Bill No. 253, I
ask that wvou will ¥eep me advised as o i1ts development
whick T shall follow with great interect. 1 have the

nression that the guestion I have ralsed may run counter
to those heretofore cxpressed by Mr. Huxtable and his State
Bar Committes. If 53, hers cn his committee may
7ish to malke Lur ner comm ne comment of other atter-
: i alusation of the cguestions

T have

I have hzad an opportuﬁity o zubmlt this letter
o 4 e -y -
fand the materizl referred to) to Judgs Robert Z. Tnompson
zcurrently sitting in our Discovery Depertment) and I am
authorized to express his personal congcurrence.
With unest regards.

Richard Sarry
Commissioner
RE: bk
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14

1. Contested eminent domain cases are governed by California
Rules of Court, Rules 206 to 222, inclusive, with respect to setting for
pretrial and with respect to pretrial and settlement conferences,

This Policy Memorandum is intended to implement the Rules,
and with respect 1o the final pretrial conference is supplementsl to
the Manual of Prefrial Procadures, published in February, 1963, 5o far
as applicable.

2. Experience hss shown that in order to make discovery and
pretrial procedures sffective and to rropar]y. contra! the celendaring
of eminent domain cases for pretrial conferences and for trial, the
court must insist on compliance with the California Rules of Court
and with the provisions of this Policy Memorandum, provided that
in the exerciss of the court’s discretion and for good ceuss, com-
pliance with the provisions of . this Policy Memorandum may be
waivad in any particular case,

3, It is the policy of the court in setting such cases for pre-
trial and trial to give them the priority to which they are entitled by
law. [C.C.P., sec. 1264 All such cases should be krought to trial if
possible within twelve months after the filing of the complaint.

Counsel are expected to assist the court in carrying out this
palicy by compliance with the Rules and with the following procedures
with respect to calendaring, pretrial, and discovery.

4. This Policy Memorandum shall apply to eminent domain
cases ip the Central Disirict, and o alf such cases in any other Dis-
tricts when so ordered by the judge presiding in the Master Calendar
Dapariment in any such District.

PRETRIAL CONFERENCES, DISCOVERY
AND OTHER PROCEEDINGS
BEFORE TRIAL

.5. The purpose of this Policy Memorandum is-to expedite all
’proceedings before trial in contested eminent domain cases, including
aw and motion matters, discovery proceedings, preirial conferences
and ssttiement conferences, to the end that all such matters ma
be brought to trial within fwelve months after they ars cammencecr.

& It s the poficr of the court to require that all law and
motion matters and all discovery procsedings shall be completed
before the final pretrial conference, as provided in Rule 2I0. sub-
division {d). Any request for an extension of time to completa such
matters or proceedings after the final pretrial conference may be
granted only on a showing of good cause by affidavit.

ANSWERS
7. "No case shall be set for a pretrial conference or for #rial
until it is at issue and unless & party thersto has served and filed &
memorandumn 1o set.” Rule 206.
8. In order to exrodife the setting of a contested eminent do-
main case for prefrial and irial, the summons should be served
promptly on ell defendants, and answers should be filed promptly
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after the service of summons. While reasonable extensions of fime o
answer may proparly be agreed to by counsel, the court considers
that in the ordinary case an extension of #ime for mare than siaty
days is not reasonable where the sole reason for such delay is to give
to a defendant's counsel time o secure professional appraisals of the
property taken or damaged.

In most cases an answer can and shoukd be filad within sixty days
based on the information ac to the value of the property taken or
damaged then available, having in mind the owner's right to file an
amended answer on stipulation or by order of the court on motion
after be has obtained an adequate appraisal, The early filing of en
answer will enable the court, upon the filing of a memorandur: o
seh, to set the case for pretrial and for irial within fweive mouihs
after the commencement of the action, on dates which arc ugrae-
sble to all counsal. ,

9. In preparing answers to- complaints in eminent domain
casas, counsel are expecied to comply with tha requireimuat of section
1246, Code of Civil Procedure, that '[a]ach defe.dant must, by
answer, set forth his estate or interest in sach parcel of property de-
scribed in the complaint and the amount, i ary, which he claims for
sach of the several items of damage specifed in section 1248,

FIRST PRETRIAL CONMFERENCE

10. When the memorandum ‘o -at a contested eminent ¢'a-
main case has been filed, the clerk v.:il set & date for a first pret-ial
conference in the Pretrial Departr.ent not later than 80 days fter
the filing of the memorandum.

1. Where all parties appearing in the action agres in writing,
by letter or stipulation fiieui with the Pretrial Setting Clei. concur-
rertly with the memorencium to set, the first pretrial conference will
be 32t on any one of three dates within said peried of 60 days as re-
questad by the parties. If the parties do not agree, counsel for the
E?:l iWine the macinorandum to sof, by lstter to the Pretrial Seiting

with copy iu wach other party ocpeaning in the action in propria
persans or by -ounsel, filed with the memorcndum to set, may re-
quest that the cam be sst for the first pretriai conference on any
one of threa dates, in whith event the case will be =+ for such con-
ference on one of thote dates unless within fiva ocy: from the
date of such request, ary party appearing in the actinn, L= later to
the Pretrial Setting Clerk with a copy to all other partias agpearing
in the action, objects to all such dates and requests thoi such v
ference be set on any one of three other dates. If within + -2 days
thereafter the parties do not advise the Pretrial Setting Cle. in
writing that they have agreed: on a mutually convenient date, ‘e
case will be set for a first pretrial conference by direction "of th~
judge assigned for that purpose by the Presiding Judge on a date
within saig period of 80 days convenient to the court, which date
will bs changed only on a motion on an affirmative showing of good
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cause. Notice of the date set for the first pretrial conference will be
sent by the Pretrial Setting Clerk to all parties eppearing in the
action as required by Rule 209.

t2. The first protrial conterence will be held for the purpose
of discussing and securing agreament on all matters set forth in the
joint statement to be filed as provided in paragraph i5 of this Policy
Memorandum, and such other matters as may be suggested by the
judge presiding at such conference or by the parties then present.

hen necessary, & reasonable continuance may be granted in order
Mot the parties can all agres on all such matters before securing
Hwir appraisals and engaging in discovery proceedings. At such con-
farwnce the court will also discuss the possibility of settlement.

© 13, Af the first pretrial conference the court will also fix the
date for the trial and a date for the final pretrial conference not more
than 30 days before the date so fixed for the trial, having in mind
the calendars of counsel and the calendar of the court. When such
dates are fixed, counsel will be expected to avoid conflicting
engagements. '

The dates set for the final pretrial conference or for the trial
may be changed by the court on motion on notice to all interested
parties, on an affirmative showing of good cause. The court sxpects
counsel to give notice of any such motion promptly oa discovering
good cause thersfor,

14, Unless the first pretrial conference is waived as hereinafter
provided, sach party appearing in the case shall attend the first pre-
trial conferenge by countel, or if none, in person, and shall have a
thorough knowledge of the case and be prepared to discuss it and
make stipulations or admissions where appropriate, and be prepared
to agree on a date for the final pretrial conterance and for the rial.

15. it is the policy of the court to require the filing of a joint
statement at or before the time sat for the first prstrial conference
evidencing the extent o which counsel are agresd on matters which
should be agresd on at the first pretrial conference, including a
date for the final pretrial conference and for the trial. The court has
preparsd a check list of all such matters, which should be used by
counsel as a guide in preparing the required joint statement. Copies
of the check fist are availabls at the main or any branch office of the
County Clerk,

b6, It is the policy of the court to waive the first pretrial
conference when the jomt statemant evidences the agreament of
counsel on alf matters set forth in the check list which are applicable to
the particular €ase, on condition that the joint statement, fogether
with & request for such waiver, is filed not less than ten days before
the time set for tha first pretrial conference. In tha! event, counsel
may call the clerk in the depariment of the judge assigned by the
Presiding Judge to conduct pretrial conferencas in eminent domain
cases on the second court day before the day set for such confer
ence, fo determine whether appearance at the conference is necassary,



EMINENT DOMAIN POLICY MEMGRAMDUM 1320 °

7. Ar the conclusion ob the first pravial conference, or upon
the waiver of such conference if the joint statement is approved, the
court will prepare a partisl pretrial conference order seHing forth
all matters agread on except the several paries’ eslimates of value
{see Rule 211, subd. {ci:l_L] including the date set for the final pretrial
conference and for
provided in Rule 215,

INTERIM PROCEEDINGS

i8.- During the period betweer the conclusion of the first pre-
trial conference and the fime then set for the final pretria) conference,
tne parties are expacted to complete all law and motion matters and
all depositions and discovery proceedings. including the exchange of
all vaiuation data as may be agreed on by rthe pariies or as may be
ordered by the court. During such period the parfie: are also expected
7o cenfer in person or by correspendence e reach agreement upon
as rany additional matters as possible, end to prepare the joint or
separate written sfatements required by Rule 210 and 1?1 this Policy
Memorandum to be filed at or before the time set for the final
pretrial conference. '

19. Counsel are reminded that at any preliminary pratrial
conference or of any time before or at the final pretrial conference.
the parties may by stipulation also submit to the judge assigned for
that purpase, and such judge may determine, any other matter which
will aid in the disposition of the cuse. [See Rule 212, subdivision [b).

FINAL PRETRIAL CONFERENCE

20. At or befors the final pretrial conference, unless such con-
ference is waived pursuant to Rule 222, the parties will submit to
the pretrial conferance judge a joint written statement of all matters
agreed on subsequent to the first pretrial confereace and a jcint
written statement or separate written statements of the factual and
‘egal contentions to be made as to the issues remaining in disputa, to
the extent that such matters have not previously been incorporated
in any partial prefrial conference order or amendment thersto. (See
Rule 210, '

21, At such conference the parties will submit to the court a
descriptive list of all maps, photographs end other documentary
exhibits which- either party then intends to offer in evidence, except
documents sither party may intend to use for impeachment, with a
statement indicating which ones may be marked in evidence at the
beginning of the trial and which enes are to be marked for identi-
fication. In the diszretion of the court said iis: may be included, in
whole or in part, as a part of the joint written statement required o
be filed at or before such conference. To the extent that such ex-
hibits are then available, they should be produced at the time of the
firal pretria] conference ang merked by the clerk as exhibits in evi-

e trial, and serve aad file such order as
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dence or for identification. ;The provisions of this paragraph do not
preclude the production of other exhibits at the time of tral.

22, At the time of such conference. sach party will submit to
the court in camera in writing a memarandum setting forth in sum-
mary form a statement of the opinions of each of their respective
appraisers as o [i]} the value of each parcel to be Yeken, (2] severance
damages, if any, and {3) the value or the benefits resulting from the
construction of the proposed public work, Such memoranda shall
not be filad and may be returned fo the respective parties when the
final pretrial conference order is filed and shall not be referred to
in the final pretrial conference order or at the irial.

23. At the conclusion of the final pretrial conference the judge
as required by Rule 214 will prepare a finsl pretrial conference order,
which shall incorporate by reference any partial pretrial conference
order and a statement of any amendments thereto and of the matters
then agreed on, the list of - proposed exhibits submitted by the

arties with their stipulation with respect thereto, a statement of any
actual and lsgal contsntions made by each party as to the issues
remaining in dispute, which have not been set forth in any partial
pretrial order or amendment thereto, and a concise and descriptive
statement of every ruling and order of the judge at the final pretrial
conference on any matter which will aid the court in the disposition
of the case. ' '

24. The final pretrial conference order will be served and filed
as provided in Rule 215,

CHECK LIST
FOR COMPLETION %RJOINT STATEMENTS

FIRST PRETRIAL CONFERENCE IN
EMINENT DOMAIN PROCEEDINGS

I. A joint written statement setting forth the position of the

.Earﬁes as to all ‘matters listed in paragraph 2 of this check fist must

e filed at or before the time set for the first pretrial conference in
contasted eminent domain cases. '

Each such statement should indicats in the caption the number of
the parcel or parcels to which it refers. Paragraph numbers and
hesdings hersin should be used by counsel In preparing such
statements.

2. As to each of the items referred to in this paragraph, state
one of the following: (i) the facts agreed 1o, {2) that the item is
“disputed”, or (3) that the particular item is not applicabls. When the
parties cannot agres on any matter, each party shall state his con-
tentions with respect thereto. ‘

All of the following items are to be included as 1o each parcel in
preparing the joint statement:

{a} Date of Filing Complaint and of Issuance of Summons. (See
C.C.P sec. 1249
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{b) MNames and capacities of all parties servad and of parties
not served. ' - .

fc} Immediate Possession: Effactive date of order of immediate
possassion. _ _

(d} Description of Property: Address, legal description of land
or property 1o be taken and of remaining property, if any; area of
property; existing structures and improvements, if any; existing en-
cumbrances: exishing leases: and existing zoning. )

le) Mature, Exteit or Character and Ownership of the several
estates or interssts to be taken. '

[f} Purpose of A:iuisifion and a brief general description of
tha proposed public work, -

{g) Condemner's Estimated Valuation, Plaintiff may include here
a statement as to its source, such as a staff or other preliminary
appraisal. ' _

{h} Condemnes’s Estimated Valuation, The party may include
here a statement as to its source, such as the owner's opinion of velue
or a preliminary appraisal. '

(i Whethar severance damages are claimed, and if so, by
whom? ' : '

{} Whather benefits are claimed by the construction of the
proposed public work, and if so, what benefits?

(} Dates for Valuation Data’ Exchange.

[5 Issues. Whether there are any. other issues to be determined
in addition to the issue of value.

fm). Avaitable Trial Dates - fill in not less than two dates at
laast 30 days prior to expiration of one year from the date the
action was commenced. .

f5!1} Available Final Pretrial Conforence Dates - fill in at least
two dates not less than 40 days prior fo expiration of one year after
the date the summons was -issusd. : :

{o] Other matters agresd on or admitted.

{p} Whether any party contemplates making a motion to frans-
for the trial to another Superior Court District for trial, if so, which
party. , ‘ '

Nete: The information required by the forsgoing check list should
ke based on all information avsilable as of the date of the required
joint statemant. If the parties so desire, the information required by
items (g} and [h} may be furnished in a separate supplemental state-
ment. When the parties can not agree on the dates reguired under
items [} and [m), the statement should include fwo dates in each
instance which are available to counsal for each of the parties.

3. If the parties so desire, the statement may conclude with &
joint request for a waiver of the first pretrial conference. In that
event, the statemant must be filed not less than ten days before the
date set for such conference.
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PROPOSED
CLERK'S DUTIES AND PROCEDURE
iN EMINENT DOMAIN CASES

“Mo case shall be set for a pretrial confarence or for trial until
it is at issue and unless & party thersto has served and filed a memo
to set.” Rule 206. The clerk enters the memo on the register of actions
end checks the memo as to the provisions of said rule.

I. Whan the memo to set a contested eminent domain case i
ready for setting, the clerk will set a date for a first prefrial con-
ference in the designated pretrial depariment (Department 60}, not
later than 60 days after the filing of the mets, pursuant fo para-
graphs 2 and 3 as follows, and give notice thereof as required by
rule 209 (b), together with rule 207.5. ’

2. Whers counsel for all parties agree in writing, by letter or
stipulation filed with the clerk concurrently with the memo o set, tha
first pretrial conference will be set on any one of three dates within
said period of 40 days as requested by counsel.

3. If counsel do not agree, counsel for any party appearing in
the action, by letter to the clerk with copy to all other parties ap-
pearing in the action, filed with the memo to set, may raquest that the
case be set for the first pretrial conference on any ane of three dates,
within the 40 day period, in which event the case will be set for such
conference on one of those dates, unless within 5 days from the date
of such request, counsel for any other party appearing in the action,
by letter to the clerk, with copy to counsel for all other parties ap-
pearing in the action, objects to all such dates and requests that such
conference be set on any of three other dates. i within 5 days there-
after counsel do not advise the clerk in writing that they have agreed
on & mutually convenient date, the case will be set for a first pre-
trial conference by direction of the judge assigned fo handle the
pretrial eminent domain cases, or, if he is not available, by the pre-
trial Master Calendar Judge.

4. At such conference the Court will also fix the date for the
trial and a date for the final pretrial conference not morg than 30
days before the date so fixed for the trial. ,

The dates set for the final pretrial conference or for the trial
may be changed by the Court on motion on hotice fo all interested
_ parties, on an affirmative showing of good cause.

5. It is the policy of the Court o require the filing of a joint
statemant at or before the time sat for the first pratrial conference,
_ including & date for the final preirial conference and for the trial.

6. I is the policy of the Court to waive the first pretrial confer-
ence when the joint statement is sufficient to the particular case, on
condition that the joint statement is filed not less than 10 day: be-
fore the fime set }or the first pretrial conference, togeiher with a
request for such waiver. In that event, counsel may call the clerk in
the assigned eminent domain department (Department £0) on the
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second court day before the, day set for such conference, to deter
mirc wheiher appearance at the conferenge is necessary.

7. At the conclusion of the first prefrial conference, or upon the
waiver, the Court will prepare & parfia] pretrial conference order,
which will include the date sst for the final pretrial conference and
for the irial. The clerk shall serve and file such order as provided in
rule 215, together with a notice of such dates.

8. At or before the finsl pretrial fonference, the parties will
submit to the designated pretrial eminent domain judge a jouint
written statemant o? all matters agreed |on subsequent to the first

tria] conference and a joint or separate written statement of the
factual and legal contentions to be madg as to the iswues remaining
in dispute. To the extent that certain exhibits are available at the fins!
protrial conferance, they should be prodycsd and are to be markea
by the clerk -as exhibits in evidence or for identification.

9. At the conclusion of the final gretrial conferance the pre-
irial judge will prepare a final pretrial copference arder, whick order
shalt be served and filed as provided in ryle 215,

10. When an invitafion to attend the seitlement conference in
an aminent domain case has been acceptpd. the clerk in Depariment
60, under the direction of the Judge, will set a date for such con-
ference and notify all the parties.

tl. The clerk in the assigned pretrjal eminent domain depart-
mert, undar the direction of the Judge, will have to keep a complete
calondar of all dates assigned for the first pretrial conference: alf
continuences or additional hearings of same; all dates assigned for the
final pretrisl conference, ali continuances or additional hearings of
same: all cdates or additional hearings assigned for the settlement
calandar: and any other dates assigned |or continued for whatever
purpose necessary as to said assigned preirial eminent domain
department. '

12. The clerk will also file and serve| or cause to be served, any
Aotices, or other papers, in connection with the above procedures ir
eminent domain actions.

NOTICE OF HRST PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
FIRST PRETRIAL CONnd E AND ORDER
a
INVITATION TO SETTLEM CONFERENCE
EMINENT DOMAIN ACTIONS
(Rules 207.5, 209 and 222
Cabif. Rules of Court)
{Parcel No. ol }
Mo, e
Superior Court of the State of California for the County of

Los Angeles.
.Plainﬁff{j VS coiaiemsieeee e cecmnmcer e
|
|
i

...................................... Defendants).

— =
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To the above named parties and to +ha£ir
You are hereby nofified: :
{. FRST PRETRIAL CONFERENCE

- attorneys of record:

The Court has set the above antfitled chse for a first pretrial
conference on ..o, 19, BF ] e, i Dapartment

Said conference will be held in sccordance
inclusive and Policy Memorandum for Pretrial,
daring in Eminent Bomain Cases,

with Rules 207.5-222,
Discovery and calen-

2. WAIVER OF FIRST PRETRIAL CONEERENCE ,
If counsel for all parties intend to request|the Court to eliminate

first isl confarence, the procedure set fort
16 of the Policy Memorandum above referre

{See i{:»aragraph 4. below.)

in paragraphs |5 and
to pr:usf be followed.

for such waivers to be filed not later than 10 days
prior to the above date assigned for pretrial ¢onference, or 10 days
prior to the date o which such corferance Imay be ordered con-

tinued. In the Central District such requests s
clerk of Dept. 60. in other districts, they shoul
trial clerk of such district,
3. INVITATION TO ATTEND SETTLEME
Pursuant to Rule 207.5, you are invited

uld be filed with the
be filed with the pre-

T CONFERENGCE
atend 2 settement

conference. This case will be 1P|acad on the zettement calendar IF

ONE OR MORE OF THE PARTIES advises the
Dapt. 60 in the cantral disirict or in ofher distri
clark of such district, in writing, that he a

rial setting clork in
. the pretrial setti
the invitation NO

LATER THAN 20 DAYS PRIOR TO THE DATE|ASSIGNED FOR THE
FIRST PRETRIAL CONFERENCE OR 20 DAYS PRIOR T0 THE

DATE TO WHICH SUCH CONFERENCE
CONTINUED. If one or more of the parties a
be notified thereof nn‘jr of the fime and place
ferance. Rule 207.5. further provides that the
the joint request of all parties shall, order a
settloment calendar at any time.

Ssttlament conferances are conducted in
2025 and special pretfrial settlement calenda
enclosed herewith 1o the sxtent that it is epplica
required to comply therewith.

4. PRETRIAL POLICY MEMORANDUM
FOR PREPARING PRETRIAL WAIVER
PRETRIAL STATEMENTS.

Compliance with the : applicable procedu

trial, Discovery and Celendaring in Eminent D
required with respect to preparation of pretr
and regular pretrial statements,

The Court has prepared check lists to assist
such statements, These check lists are available

MAY BE ORDERED
er'}s. all parties wilt
f the settlement con-
~ourt may, and upon
arficular case en the

ccordance with Rule
olicy memorandum
e. All parties will be

AND CHECK LIST
STATEMENTS AND

res set forth in the
Wemorandum for Pre-
omain Cases will be
al waiver statements

counsel in preparing

n the County Clerk’s
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office. While not mendatory, the use of check list is strongly
recommended, as it will facifitate the work of|counsel and the court.
5. ASSIGNMENT OF FINAL PRETRIAL CONFERENCE AND
OF TRIAL DATE ; :
At the first pretrial' conference the tase will be assigned
a date for the finalpproirial conference and a trizl date as provi
in the Rules and applicable Pelicy Memorandum.
WILLIAM G. SHARP,
County Clerk and Clerk of the Superior Courd for the County of Los
Angeles, State of California. ' :
e B e | ' — Deputy.

RIGHT TO REQUEST ELIMINA
PRETRIAL CONFERENCE A

[Rules 207.5, 209 and 222
Calif. Rules of Court)
(ParoelNNo.
0. vieermmseemsenmeneeneeed
Superior Court of the State of California for the County of
tos Angeles.

—

Plaintiffls) vs. oo
Dafondantls rm

To the above named parties and to their attorneys of record:

You are hersby notified:

I. FINAL PRETRIAL CONFERENCE

The Court, on its own motion, has the above entitled
case for final pretrial conferance on : e 196, ot
......... m., in Department ..., located at e

Said conference will be held in sccordsnge with Rules 207.5.222,
inclusive and Pretrial Policy Memorendum and Policy Memorandum
for Pretrial, Disco and Calsndaring in Emjnent Domain Cases.

2. WAIVER FINAL PRETRIAL CCNFERENCE

If counsel for all parties intend to request the Court to eliminate
the final pretrial conference and order the |procedure set forth in
Ruls 222 and Pretrial Policy Memorandum must be followed. -

Rule 222 requires such request to be filed not later than 20
days prior to the above date assigned for| the final pretrial con-
farencs, or 20 days prior to the date to which such conference may be
ordered continued. In tha Central District such raquests shouTJ be
filsd with the clark of Dept. 40. In other
filed with the pretrial clerk of such district. )

3. PRETRIAL POLICY MEMORANDUM AND CHECK LIST

FOR PREPARING PRETRIAL WAIVER STATEMENTS AND
REGULAR PRETRIAL STATEMENTS
Compliance with the applicable pro

istricts, thay should be

ures set forth in the

i
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T
» '
|

covery end Calendaring in Eminent .Domain Cases will be required

Pretrial Policy Memorandum and Polic Memorand? for Pretrisl, Dis-

with respect to preparation of preirial waiver stat
pretrial statements.

merts and regular

The court has prepared check lists to assist cquasel in preparing
such statements. These check lists are availeble in &he County Clerk's

office. While not mandatory, the use of the ¢h
recommended, as it will facilitate the work of coun

4. ASSIGNMENT OF TRIAL DATE

k lists is strongly
| and the court.

At the final pretrial conference the court will determine whather
the date previously assigned for trial is to be changed, and, if so,

will assign a new date,

Dated: : i9

WiILLIAM

. SHARP,

County Clerk and Clerk of ths Superior Court for the County of

Los Angeles, State of g:ynlﬁonﬁa.

Deputy.

e ]
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The parties are ordered to file appraisal reports upon whlcen
ey intend To rely at the time of trial, if any, with the clerk in
artment 64, on or before [ive days before the final pretrial. I

parly intends to have an owner o2 any witncss, other than the
pprailsers whose appralsal meports are To be submitted, testify 1in
this case with respect to vaiuation, suech party shall also file uitl
the court on the same date The name of such person, his opinion as
©o valuation, znd ail factual data, not otherwise submitted, upon
whlch sueh opinion 1s based, ineluding market data, reproduction
studies, and capitalization svedics, in as much detail as practl-~
cable, =i the court determines sald reports to be comparable, and
if 1T appears just and proper to do so, an exchange will be ordered.
Lf the court does not order an exchange, the court will 1initial the
Gocuments for identification a% the time of trial. E;nﬂ?t.ééﬁgit _
Tgoch heps? nd _except for the zurnose of rebuttal, € arctis
will not be permitted To c¢all any witness 'y on direct
¢xamination to an opinion of value, a sale, a reproduction study or
capltalization study, unless-subsitfied to the court as set forth

w3
v e
0 '-'é Lo}

e oW
He e gle

above,

In the event a party subsequently discovers any information
which should have been submitted z3 set forth in the preceding
paragraph, and deslres 1n good falth to use the information 2%t time
of {rial, he must Immediately notify the other party to this effect
and provide the other party with the sald information, and show
good cause to the court, elther in Departmens 64 or the trial
department, that he should be permiited to use such information at
the trial,

in the event a party intends {o use an expert other than those
wno will testlfy with respect To valuation as set forih above, salid
parly shall disclose, prior to the final pretrial in this case, if

i possible, or as soon thereafter as such information is availabile,

¢he name and address of the sald person, if known, and £he nature
of The Testimony of said wltness to be used at the trial of this
case,

The appraisal report shall bear the fitle and number of the
cas2, the parcel numbers involved, the names of the defendant owner
of the parcels lnvolved, and the date of final pretrial, on the
outside cover of the appraisal report, and shali include, as a
minimum, clear and conclse statements of the following:

1. 4 deseription of the property including, as a minimunm,
& plot nlan {not necessarily to scale) showlng the size, shape,
dimensions of the property belng acquired and its. location to
street accesses, Additional information relating to terrain,
utillities, principal street accesses, location of improvements
upon The property, and the relationship of the property to and
deseripiion of a larger parcel of which it is a part, when
approprliate, if necessary for understanding of the appraisal
problem, :
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2, 2resent zoning of property, and 1f the exist
. 4 L properiy, an xlsting use is |
Laeonsistent with the present zoniﬁm the autho
such use 1s permitted, o7 nority for wnich

] 3. 4 statement of the appraliser's opinion of the hirhest
oest use of the property., If szuch use ls Inconsistent w%th thgnd
f?csenc zoning, a coneise statement of factual matter uvon which
~2€ opinion of probable zone change was predicated. The apprais-
¢r's oplinion of the market value of the property being acouired
and 1f the property is part of s larger parcel, his opinion of

severance damage, if any, and special benefits., 1T any, If the |

i
appralser is of the opinion that there 1s no severance damage or
Special benelflt, a statemend Lo this effeet should be ineluded,

L. The valuation approachcs or methods utilized in the
formatlon of the appraiseris cpinion shouid be set forth in g
brlel statement. If any approach or method 1z nos speclified, 1t
 shall be presumed that The apprailser did no: consider it in

arriving at his opinion. :

5. Where market data
&

Ca_cr galea are utllized the follewinz
inforamation as ©o each & r 1
o

¢gzal description and addrecs, if
availadle, or other sufiiecient deslgration for identification;
size and shave of properiy zoiiing; date of sale oxr transaction;
nemes of buyer and seller; nature and brlef descerintion of
improvements, if any; price paid and Terms of sale; with whom and
wien the sale was verificd. Which sales sre considered indica-
vive of the value of %he propervy. Gross multiplier used, 1 any.
6. I reproduction cosl studies are nade, Tthe Tollowing
information must be submiticd: descripilon of Improvemenis:
size and area of bullding; Type ol constructlon; age of building;
conditlion of bulldings indicatinz obsoletion and depreciation;
remaining economic life of improvements; cost factor or other
computation used to establish cost to replace improvements;
depreclation allowance used and the basis theralor,

7. I a capifalization or other inecome stuly 1s made, t:e
vollowing minimum information should be included, where rpelevant
gross dncome utilized 1r compuietionz and whether actual incoms
beilng produced or assumed IZacoms Lis used and the basls therefon;
erumeration of expense itens expvected, The »respactive amcunits
chereol and whebher sald caounts are based upon actual or assuned
expenses; method of precessing or trealing income; capitalizztion
rate or rates or multinlier usged; Lif the recapbure of improve-
zents 1s provided for, (iand residual method), & stabement of the
remaLning economle 1ife of improvements used and rate of capital=-
lzation azpplled to residual land; i1 annulty methods used, 2
woatenment of The anticipaied sconomic period in which payments
e axpected and the discount rate used, and the residual value
¢l The land adopted in the study. The valuation indicated by
3ald nethod or methods,

R R R

e PR

8, Lease information, if appllcable, ineluding terms of
2xlsving leases and names and addresses of lessors, lessees, and
other persons who verified the Information,

i

Dated: <573 1968

e

TR -—-L} AT,
e i LT .

Richard Barry, Judge Pro Tem
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BEXHTBIT IV

DRAFT GF REPORT FOR ASSEMBLY COMMITIEE ON JUDICIARY

REPORT OF ASSEMBLY CCOMMITTEE ON JUDICIARY ON SENATE BILL NO. 253
In >rder to indicate morae fully its intent with respect to Senate Bill
No, 253, the Assembly Committee on Judiciary nakes the following report.
Except for the revised corments shown below, the comments contalned
under the various gections of Senate Bill No, 253 as  set out in the

Recormendation of the California Law Revigion Cormission Relating to

Digceovery in Eminent Domain Proceedings, contained on pages 19-29 »f the

Annual Report of the California Law Revision Cormission {December 1966),

and as revised by the Report of the Senate Cormitiee on Judiciary on’
Senate Bill No. 253 as printed in the Senate Journal for March 30, 1967,
reflect the intent of the Assenbly Cormittee on Judiciary in approving the
various provisions of Sernate Bill Na, 253,

The following revised corments to various sections of Senate Bill Na.
253 also reflect the intent of {he Assembly Cormdittee on Judiciary in

approving Senate Bill Mo, 253.

Section 1272.01

Comment, Section 1272.01 provides a procedure to facilitate a
simultaneocus exchange of valustion data in eninent domain cases.

The procedure provided by this chapter is not mandatory; it applies
anly if one of the parties to the proceeding serves and files a demand
to exchange valuation data not later than 10 doys before the date set for
the pretrial confersnce, Nevertheless, existence of the procedurs provided
by this chapter does not limit the power of the trial court ta require an
exchange of valuation data in 2ll eninent domzin cases t2 be tried in that
court, whether or not one of the parties to the proceeding has served a demand

-1-



to exchanse valuatisn data under this chapter, The power of the trial

court to require such an exchongs is well estoblighed., See Swortzman v.

Superior Court, 231 Cal. app.2d 195, 200-204, 41 Ccal. Rptr. 721, 726-728 (1964),

If o party serves o demond to exchange valuation date on another
party to the proceeding, both the party servins the demand and the party
upon wharn the demand has been served are required to exchange statements
of valuation data not later than 20 days prior to the day set for trial,
The party who serves a demand nust, as a matter of course, serve his state-
nent of data upon each other porty served with the demand., See subdivision
(d). The parties required o make this exchznpe may agrse to the precise
tine when this exchange will take place in srder to insure that it will he
& simultaneosus exchange. Absent such agreemaent, the exchange nevertheless
will be substantislly simultaneous beeause both parties normally will make
the exchange 20 days priosr to the date set for trial.

Subdivision {b) of Sectisn 1272.01 permits 2 party upon whom a demand
has been served to serve a cross~demand on any other party to the proceeding
to exchonge valuation data, Such a cross-demand may be used, for exanple,
by a party vwho wishes to protect himself from being required to reveal his
valuntion data to a porty who hes only a nomingl interest in the praceeding
while rccedving no significent information in return. Under these circum-
stances, the party upon whom the demand was served may wish to serve a
cross~demand on the opposing party who has a substontial interest in the
proceeding. Absent such cross-demand, he would shizin no valuation dato
from this party since the exchanpe takes plaoce only betwesn the party who

served the demand and the party upon whor the demand was served.



This chapter does not abrogate existing rules and policies, or preclude

the adoption of further rules or policies, governing pretrial, calendaring,

Q

r discovery in eminent domain cases., In Los Angeles County, for example,
the pretrisl procedure in eninent domain cases is governed by a poliey

neporandum,  See Policy Memorandum, Pretrinl, Discovery and Calendaring

in Eminent Domair Cases, Superisr Court, County of Los Angeles (January 1,

1G6LY}; MeCoy, Pretrial in Eminent Domain Actions, 38 L.A. Bar Bull. %39

(1963), reprinted in 1 Modern Practice Commentator 514 (1964),  Nevertheless,
this chapter does provide s simplified procedure £ar exchange of valuation
deta that may be invoked by o party whatever the rules or other requirements
of the perticular superior court may be. The chapter dses not permit
suspension of its procedures (E:g;, demands and cross-denands at specified
times for exchange of data--Ssctisn 1272.01; the prescribed content of
the valuation statements--Section 1272,02; their service and filing at a
prescribed time--Section 1272,01(d); and the scnction of exclusion of
undlsclosed evidence from presentation at the trial--Section 1272.04) by
izcal rule or practice. T2 this extent, existing local requirements may
need to be adapted to the procedure provided by this chapter and to the
fact thot this procedure nay or may not bhe invaoked by o party to any
particular eminent domain proceeding.

This chapter does not prevent the use of other discovery procedures,
See Section 1272.06 and the comment to that section, Nevertheless, in
determining whether the use of ancther method of discovery should be
permitied in =z particulzr instance, the court should take into aceount the
existence of the procedure provided by this chapter. All arders relative

t2 discovery in eminent donein proceeding  should be fashioned to achieve

-3~



fairness and mutuality in the disclosure of valuation deta and opinions,
In appropriate cases the court's leaving the parties +2 resort to the
procedurs of this chapter may be the only feasible way to achieve reciprocity

of disclosure. See Jwartzmarn v. Superior Court, supra.

Nelther the existence of the procedure provided by this chapter,
nor the ract that it has or has not been invoked by a party to the
proceeding, is intended to extend the time for completisn of discovery in
the proczeding, The need for information other than the opinions and
supporting data specified by Secction 1272.02 nust be anticipated and

sbtained by timely resort to other discovery procedures,

Sectisn 1272.0%

Corment. Section 1272,0k provides the only sanction £or compliance
by the parties with the procedures estzblished by this chapter. The burdens
and consequences spacified by Code of Civil Procedurs Sesetiosn 203k for
failure or refusal %5 make discovery are not made applicable to a fajlure
to eomply, or o failure to comply fully, with the requirements af this
chapter. Existence of the saonction of Sectior 1272.04 does not, of course,
prevent those burdens and conseguences from attaching to derelietion in

making any other form of dlscovery invoked in the proceeding.

4-
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